Codes of conduct transcend the boundaries between the concepts of self-regulation, contract and regulation. This contribution focuses specifically on the phenomenon of corporate codes of conduct and argues that these codes can be described as a genuine form of regulation initiated by corporations, which as a consequence requires private law as the applicable legal framework to become more regulatory itself. In the context of this paper, corporate codes are defined as unilateral selfcommitments by companies to respect fundamental societal interests, such as human rights, labour standards or environmental protection, and the specific focus is on the role of contract law in regulating this corporate regulatory activity. To that end, the paper consists of four parts: it starts by proffering an explanation of why the phenomenon of corporate codes of conduct has only recently started to interest contract law scholars. It continues by analysing the way in which corporations use (and do not use) contracts and contract law enforcement in developing and practising their codes, and how contract law doctrine perceives this strategy. It reveals that there is currently a high degree of uncertainty over how contract law doctrine should react to this phenomenon. A normative argument is therefore developed and contextualised in favour of a stronger role for contract law in enforcing and regulating corporate codes. The paper concludes by emphasising the need for contract law to become regulatory in a novel sense: rather than focussing solely on the regulation of private actors via mandatory rules, contract law needs to be responsive to the conflict brought about by regulation through corporate codes of conduct by specifying clear rights and obligations that corporate regulators incur through adopting of a code of conduct.
I. Introduction
Codes of conduct have become an increasingly popular response by private and public actors to specify rules of proper social, professional or ethical conduct. Individual companies develop them as internal policies for their employees and they form part of agreements in business-to-business and business-to-consumer contracts. They can appear as rules of professional conduct set by organisations for their members or for a specific industry sector. NGOs develop codes of conduct as models for businesses and, interestingly, also for their own activities. Codes of conduct are used in the public sector as well. One can find codes of conduct for government officials, codes of conduct that specify political agreements with a view to specific policy issues, or codes that serve as model rules for businesses.
Equally, the variety of topics that these codes of conduct deal with is impressive: advertising, food safety, privacy, professional conduct, workplace standards, corruption, scientific integrity or financial services, to name only a few. And yet the general private law debate, leaving aside some scholars interested in socio-legal research 1 and some very recent research, 2 has not really seemed to partake in this development. There appears to be an attitude of ignorance towards codes of conduct rather than active engagement in the discussion. The lack of a deeper legal debate on codes of conduct provisions in the unfair commercial practices directive on codes of conduct 3 seems to be a case in point. Although the provision is formulated in quite a broad manner there remains a remarkable silence in private law scholarship and on the part of courts to give the provision a legal meaning. The types of code of conduct it should cover, the types of unfair trading behaviour that qualify a code as a breach and how this is enforced still lack a systematic evaluation. 4 In the light of this lack of engagement, I seek to engage deeper in an inquiry into the relation between codes of conduct and private law, with a specific focus on contract law, and to provide:
1. an explanation of why contract law scholarship has been at unease with codes of conduct even though they have become a tool increasingly employed by public and private actors to govern their conduct, and some reasons why this is currently subject to change; 2. a descriptive analysis of how the relation between state contract law and codes of conduct can be understood, both from the perspective of those who engage in this type of self-regulation and from the perspective of contract law doctrine; 3. a normative argument on how the relation should look, i.e. whether there is a need for private law to engage I n the regulation of codes of conduct; 4. a concluding interpretation of what this could imply for the distinction between contracts and regulation.
Admittedly, this suggests quite ambitious objectives. Hence, in order to be able to offer answers, a micro-focus is employed that concentrates on these questions only with a view to one specific type of code of conduct and one specific issue area. The codes of conduct that will be put under scrutiny are those of individual companies (corporate codes of conduct) that deal with aspects of corporate social responsibility (CSR), i.e. workplace standards, environmental protection, human rights or ethical aspects of businesses (corporate social responsibility codes). According to the objectives specified above, four questions guide this contribution. If, indeed, in the doctrinal private law debate these particular types of codes of conduct have in the past been widely ignored, what could be the reason for this lack of interest and, based on that, where does the renewed recent interest in corporate codes come from (Section II)? Where do corporate codes and private law interact and how is this relation perceived by those developing codes of conduct and private law (Section III)? Is there a normative justification for making codes of conduct, which are instruments of corporate selfregulation, legal obligations and how can this legalization be envisaged in its broader context (Section IV)? And what does this imply for the relation between contracts and regulation (Section V)?
The objective underlying this contribution is to deliver insights into the character of corporate codes as evolving instruments of genuine political regulation that in order to realise this regulatory purpose rely and avoid relying on contracts and their legally binding character in a strategic way. As I argue, this new form of regulation challenges different aspects of contract law and, from a normative point of view, requires contract law to pay due respect to it. More concretely, contract law is called upon to specify the duties of private regulators and substantive rules for their interaction with public law with the objective of corporations regulating themselves as private regulators and codes of conduct as the means of regulation. To this end, the general insight that I proffer is the need for contract law to become regulatory in a novel sense: rather than focussing solely on the regulation of private actors on the basis of mandatory rules, contract law needs to be responsive to the conflict brought about by regulation through corporate codes of conduct.
II. "Strangers no longer": The relation between corporate codes and private law scholarship in transformation
The starting point for this contribution on codes of conduct, contract and regulation was a statement of surprise that perhaps only legal scholars intrigued by the power of social ordering could raise. Why do scholars of contract law remain largely unaffected by developments in the 'real' world, such as the rise of self-regulation in general and codes of conduct more specifically? Why, referring to Macaulay, is law understood and taught in a way that "rested on a picture of the business world that was so distorted that it was silly"? 5 For corporate codes of conduct, a simple answer could be to blame the phenomenon of codes of conduct, which seem not to have existed in the past. As empirical studies suggest, corporate codes of conduct only became a major response by companies, and at the international level, in the 1990s, as a result of corporate scandals. 6 One could thus infer that private law could have ignored them because if they existed at all they remained rather a marginal phenomenon. However, this perspective seems questionable when the perspective is widened to research on business ethics in general. Although not necessarily named codes of conduct, corporate commitments to formalise the ethical dimension of business already existed significantly earlier than the 1990s. Studies on business ethics already focused on codes of ethics in the 1970s; in fact, one study on corporate 'creeds' even dates back to the 1950s. 7 Some even go as far as identifying their origin "around 1900 in response to the reforms of the late nineteenth century." 8 Hence, corporate codes in the form of ethical guidelines for businesses already existed in the past.
Against this background, I proffer a slightly different answer on the absence of interest by private lawyers in engaging in a debate on corporate codes of conduct. By embedding the phenomenon of corporate codes within its national context, in particular within the functioning of a specific capitalist system, and linking it to the specifics of private law thinking in the same national context, I seek to reveal that the reason why corporate codes and private law thinking remained two worlds apart was also a matter of underlying and very implicit assumptions in private legal thought about their object of study, which excluded codes of conduct precisely because they were, in the same national context, not part of the sphere under scrutiny. This can also provide an explanation of why this situation is currently changing: it is a change in the institutional context, a transformation of capitalism, globalisation and the structure of companies, that makes corporate codes more prominent and that calls for a deeper analysis of how corporate codes and private law interact.
Strangers…: National contexts of corporate social responsibility and private law
My starting point is the observation that the engagement of companies with social, ethical or environmental concerns has evolved differently in specific national contexts. As empirical evidence suggests, express commitments by companies to engage in corporate social responsibility seem to have become significantly more common in the U.S. than in other national legal systems, in particular if compared to Continental Europe. 9 Research in comparative political economy provides a potential explanation for this different development. It is specific national social institutions, emphasised prominently in the varieties of capitalism research, that have shaped how companies practise corporate social responsibility. 10 An additional inquiry into the private law thinking within the same national context may then indicate why the field of corporate social responsibility had to remain a blind spot in private law thinking. To develop this argument, two different national contexts shall be examined, two that are characteristic of different variants of capitalism and consequently conceptualisations of corporate social responsibility and, moreover, different forms of private legal thought: the United States and Germany.
a) United States: a state/market distinction in CSR vs. instrumental private law
In the socio-economic model of the variants of capitalism, the United States is treated as the national context that comes closest to the ideal type of a liberal market economy.
11 As such, its main characteristics are a strong focus on the competitive market as the producer of social goods combined with selective regulatory intervention by the state in order to maintain competition and sanction market failures. Within this context, corporate social responsibility could have primarily evolved as a form of voluntary engagement by individual companies acting in the market, which is only very selectively replaced by state intervention in the form of administrative and criminal sanctions in the case of corporate scandals and market failure.
12 Such an individualised system of corporate social responsibility is supported by different institutional factors, such as a financing system that is organised around the stock market with a high dispersion of shares, corporate governance oriented around an ownership-management structure and highly flexible labour and education systems. This allows short-term company orientation in reaction to market demands, but simultaneously requires companies to develop individual strategies to increase their attractiveness on the market and remain competitive. Ethical components and social benefits become an attraction for shareholders, highlyskilled employees and consumers, and hence a competitive advantage, and can even prevent the albeit weak pressures from labour and its claims for stronger protection and participation. 13 Moreover, a fundamental distinction exists between the competitive market and the state, which is aksi reflected in cultural perceptions of corporate philanthropy. In general, in the national context of the United States, a strong belief in corporate stewardship of common goods is present, which reveals itself in an expectation that the individual, in particular the wealthy businessman and later corporate management, should be good citizens with a capacity and responsibility towards the community.
14 Based on this understanding, corporate social responsibility strategies of companies can also be explained as individualised responses by businessmen to meet this expectation. This approach is reflected in the language and intent of CSR practice, which takes the form of active and explicit communication that is the result of an individual "deliberate, voluntary, and often strategic decision of a corporation."
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Contrasting this understanding with the development of private legal thought within American legal thought, one may find several indications of why this explicitly practised corporate social responsibility has been below the radar of private law scholars. To be sure, if one had looked at this form of corporate social responsibility through a more 'classical' understanding of private law as the field of law dealing with private conduct in the market, one could have inferred that private law would have been competent to facilitate or regulate corporate codes of conduct. However, what is important to note is that this classical understanding was already deconstructed at an early stage. One may only recall the path-breaking work of Roscoe Pound on law as an instrument for social engineering, 16 rightist economic legal scholarship. The result of this influential scholarship was to deconstruct the public/private divide and to perceive law, including private law, as an instrument used by the state and courts to intervene in the private (market) sphere for policy purposes. 18 Private law was not a neutral or apolitical field of law that simply enforced the actions and agreements of actors in the market, but rather an instrument located in the public sphere, in politically activist courts and government regulation. If corporate social responsibility was thus economically, culturally and politically deeply enshrined in market practices and a matter of corporate philanthropy, and if it was, moreover, perceived to be of an individual rather than collective political nature, private law did not seem to be needed to stabilise, facilitate or intervene. And, vice versa, the non-intervention of private law in individual CSR practices helped justify these practices precisely in the way in which they were perceived in this capitalist system, namely as competitive private self-regulation on the market. The only issue in which private law had to intervene was determination of the place of corporate social responsibility between the market and philanthropy, as evidenced in the question of the extent to which corporate social responsibility practices by companies, perceived as voluntary corporate philanthropy, should be prohibited due to their potential to detrimentally affect the orientation of companies in the market as the core deliverers of social welfare.
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At a more abstract level, one could describe this lack of fit between private law thought and corporate social responsibility as being caused by two fundamentally different assumptions regarding the relation between the public and the private spheres: whereas the capitalist system in the United States is characterised by a strong distinction between the market and the state, with corporate social responsibility being related to the former and being of an individual nature, this very distinction was deconstructed within private legal thinking in favour of perceiving private law as instrumental and related to the sphere of collective public policy that intervenes in the market. As such, scholars inevitably had to be blind to individual and market-based corporate social responsibility practices being part of the scope of private law.
b) Germany: Co-operation vs. a public/private distinction in the law
The capitalist system in Germany is, in contrast, classified as a prototype of what in the varieties of capitalism literature is understood as a co-ordinated market economy. To that end, the leading organisational paradigm on which capitalism is built is co-operation and co-ordination through longterm relations and not a clear distinction between the market and state. Within this institutional context, corporate social responsibility evolved neither as a matter solely of individual corporations and the ordering capacity of the market nor as a matter of regulatory intervention. Instead, it was shaped by an institutional co-operation between different social interest groups which created expectations of proper socially responsible conduct. Long-term relations with house banks for financing purposes, a corporate governance structure with co-determination, i.e. participation by employees, and a historically evolved composition of shareholding that focused on the collective interest of all shareholders as part of the interest of the enterprise 20 added to this institutional environment. As a result, the objectives of the firm were more strongly influenced by the long-term sustainability of the company in the light of market success, security of employment and politically defined social interest. 21 22 Individual companies practice corporate social responsibility. However, these are not codified individual guidelines or commitments, but take the form of a subtle "reaction to, or reflection of, a corporation's institutional environment," of which companies do not claim authorship.
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This implicit conception of corporate social responsibility stands in contrast with the understanding of private law in the same institutional context, which rested on a much stronger and long-prevailing distinction between the public and the private spheres and their different areas of competence. In fact, the traditional understanding in legal thinking has been to treat public and private law as two separate spheres within the law, where private law was occupied with private relations and public law with matters of the state. 24 A powerful narrative arose that treated private law as being based on party autonomy and freedom of contract, 25 which correlated with the perceived function of private law of supporting and facilitating individual self-determination in its relations with others and of public law of being instrumental to intervene in this private sphere for policy purposes. The influential ordoliberal understanding seems paradigmatic of this perception. 26 According to this understanding, the private sphere was defined as private law society (Privatrechtsgesellschaft), as a social sphere governed by private law that effectively rested on institutions, such as freedom of contract and private property, that were guaranteed in public law in the form of an 'economic constitution'. To be sure, there were debates on the soziale Frage in private law 27 and later on the intellectual influence of the American debate between instrumental and political private law. 28 Nonetheless, these tendencies remained strongly associated with a need to preserve the integrity of private law as a formalist market-based area by treating such elements of social protection as special private laws and regulations (Sonderprivatrecht). 29 Any instrumentalist version of private law occupied a 'specific' status that was separate from general private law. This perception contributed to upholding the distinction within private law thinking between private law freedom and interventionist state regulation, between liberalism and authority, as two opposing strands.
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Relating this understanding to the above-discussed evolution of corporate social responsibility, co-operation between interest groups as a way to determine the rules for socially responsible conduct and to shape the implicit practice of individual companies was not a matter of the private sphere of the market and thus not a matter of private law. Corporate responses to institutionalised expectations of interest groups were not a voluntary and individual behaviour in the market, which is precisely the type of behaviour that in private law thought was considered to be the core competence of private law. And, as in the U.S. context, one could argue at an abstract level that it is the continuing existence of the analytical distinction within private law thinking between the spheres of the state and the market as separate competences of private law and public law respectively which did not fit with corporate social responsibility as a practice that resisted any classification into either private or public. Corporate social responsibility was a mode of institutional co-operation between public and private actors that companies had to comply with without subjecting it explicitly to their market conduct, which private law considered itself responsible for.
…no longer: An evolving role for private law in corporate codes?
Given this past institutional divergence in the relation between private law and corporate social responsibility and related corporate behaviour, how is it possible that this relation has recently been transformed? Why have private law scholars started to show an interest in corporate social responsibility codes as an object of study?
31 I would like to put emphasis on three important drivers that relate primarily to changes in the institutional environment shaping corporate behaviour (and thus corporate codes). These are: 1) an institutional change of national forms of capitalism; 2) the role of codes of conduct given the transformation of companies from domestic legally incorporated entities into transnational corporations; and 3) a change in the understanding of what corporate social responsibility substantively entails.
Institutional changes
The first important driver of a stronger interaction can be derived from the arguments made above. If private law and corporate social responsibility were two worlds apart in their national institutional contexts, one can assume that this situation is likely to change in a situation of institutional transformation. Arguably, such a trend can currently be observed. Companies that have been firmly embedded in a co-ordinated market economy seem to reconcile their global strategies with demands from liberal market economies, leading to what scholars have labelled hybridisation. 32 The drivers of such changes seem to come from within the national context (internal political changes towards liberalization) as well as outside of it (Europeanization and globalization). 33 In this situation, explicit forms of corporate social responsibility, i.e. voluntary and strategic codes of conduct, become necessary measures to operate in a different national context, for instance meeting the disclosure requirements necessary to be listed on American Stock exchanges or meeting consumer demands. Moreover, explicit corporate social responsibility can become a tool for companies to redefine their role at home by advocating a voluntary understanding of corporate social responsibility in an unstable and gradually changing institutional context. This can be observed in the German context, where the dissolution of co-operative structures in corporate governance has led to a stronger emphasis on corporate self-regulation and codes of conduct as a means of regulation. 35 It is also a trend that fits with the debate at the EU level. In the absence of a clear definition of corporate social responsibility, the political debate starting from the Green Paper in 2001 36 was strongly influenced by business, which directed it towards placing the emphasis on self-regulation and codes of conduct. 37 This suggests that at least in the continental European systems, it is institutional change that led to a situation in which explicit market-oriented social responsibility became a practice within co-ordinated market economies, which can open the door for private law and its focus on the regulation of individual market behaviour.
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Transnationalisation
A second important development resulting in a stronger interaction lies in the changing institutional context of globalization and the related transformation of companies. The increasing cross-border operation and foreign investment strategies of companies have resulted in a situation where the question of corporate social responsibility is not only pressing within different national contexts, but also a matter of global governance. 39 Due to the governance gap at a global level, corporate codes have become a tool with which companies seek to substitute a missing global government by setting their standards autonomously, which is also furthered by attempts in the international community to develop soft law in the form of codes of conduct rather than enacting treaties to impose direct obligations on private actors. 40 Due to the constraints of the Westphalian system of international law, private law has received attention because of several comparative advantages that it has in order to grasp this new 'public' function of companies. Whereas international law focuses on states as its main (Contd.) officers and employees, and promptly disclose any waivers of the code for directors or executive officers.' Furthermore, it is discussed (although still subject to controversy) whether information duties on CSR practices towards consumers may derive from unfair commercial practices law. subjects and thus their capability to regulate corporations, private law can play an important role due to its character of regulating the conduct of private actors directly. 41 Another related element is the reorganisation of companies from previously hierarchical organisations into a fragmented system that includes subsidiaries as parts of corporate groups and suppliers and distributors as parts of contractual networks. 42 Under these conditions, corporate codes fill a gap by not being restricted to the regulation of one single corporation, but by extending the scope of application of the code of conduct to the entire corporate group including -via contracts -the worldwide operating network of suppliers and distributors. Again, this novel use of codes of conduct within specifically transnational corporations as tools to regulate contractual relations through the supply chain across national borders can specifically call upon private law to regulate itself.
A broader focus of CSR in substance
Finally, under globalization companies have become confronted with societal demands that go beyond the responsibility for labour, consumers or shareholders that they have faced in the national context as a result of the expectations of either the market or the corporatist institutional environment. Due to, amongst other things, pressures from non-governmental organisations or recommendations by politicians, companies are expected to pay respect to ethical business conduct by preventing corruption, internalising the ecological dimension in their business behaviour, and protecting the human rights of individuals and the respect rights of local communities. These are issues that have become what some authors describe as genuine global problems or risks, 43 for which no clearly defined distribution of competences exists within global capitalist structures between the public and the private sphere. It is this institutional uncertainty which companies have already stepped into with their corporate codes. As one observer has it, 'Corporate codes no longer only mediate the distributive interests of capital and labour within the enterprise. The civil society protests go much further than these important but limited themes, and compel corporations to establish encompassing public interests with binding force: environmental protection, anti-discrimination, human rights, product quality, consumer protection, data protection, freedom of the internet, and fair trade.' 44 This voluntary assumption of responsibility by companies for factors that have not traditionally been part of corporate responsibilities in the national context could, in turn, open space for private lawyers precisely because they have no clear institutionalised competence between the state, corporations and stakeholders. After all, these efforts have their origin in truly private (corporate) conduct. Simultaneously, these new efforts are not yet institutionalised within the capitalist structure as a competence of the state, market or co-operation between interest groups, which opens up room for experimentation and debate on whether private law is or should be competent to deal with these new self-regulatory corporate responsibilities. The evolving debate on how to deal with the new contracting between companies on human rights may be but one prominent example of where such a new discussion can take place. 
III. The interaction between corporate codes and contract law
Having discussed the reasons why corporate social responsibility codes have become a matter to be debated by private law scholars, I will address the question of how the two meet. In this respect, I focus specifically on the area contract law and I approach the interaction between contract law and corporate codes separately from both perspectives, namely the way in which codes of conduct perceive and (do not) use contract law in their corporate code practice and how from the contract law perspective codes of conduct would be approached. 46
Contract law in codes of conduct
A general observation on the use of contract law by corporate codes is that they 'play' with the form of contracts and thus the consequence of using contract law enforcement. When looking at corporate codes of conduct in general, contracts are not a preferred form. In fact, the situation resembles what Macaulay has observed in his studies of contract practice. 47 The legal dimension plays at best a marginal role for companies when developing and communicating their codes of conduct. When considering the existing studies on the motives of companies to adopt corporate codes, it becomes clear that they mainly serve other purposes. They are, in the first place, attempts by companies to strategically place themselves in the market and potentially receive a competitive advantage in attracting customers and employees. 48 Moreover, sociological studies suggest that in particular large companies make the effort to go beyond compliance and publish their social and environmental commitments for the sake of meeting institutionalised expectations and maintaining what the authors of a study frame as the 'social license to operate'. 49 This motive also becomes apparent from the texts of the codes, which as justification refer to the expectations of society and the need to conduct business in a sustainable manner. 50 Consequently, from the sociological perspective corporate codes present themselves as a way in which companies strategically internalise social expectations coming from the market or interest groups. 51 Hence, quite similarly to what Macaulay has identified in contract practice between businessmen, it is the need to create a sustainable relation (through corporate codes towards society) that seems to be more important than any legal implications. Moreover, when companies adopt a code of conduct one can frequently find a deliberate choice to not bring the law into the code, which one can see in the preference of companies to choose a unilateral declaration as the form, 52 to incorporate disclaimers 53 and to place emphasis on the fact that adopting a code of conduct is a 'moral obligation'. The code of conduct of Volkswagen is a case in point. The company itself introduces and describes its code of conduct as follows: 'The Volkswagen Group has always considered itself bound by more than just legal and internal regulations. We also see voluntary commitments and ethical principles as an integral component of our corporate culture, providing a frame of reference we can use to guide our decision-making'. 54 This seems to suggest that, from the perspective of codes, there is an attitude of avoiding 'bringing in the law' and instead opting for an autonomous basis for validity. On this basis, one could describe the relationship between the law and corporate codes from the perspective of the latter as one of ignorance or even avoidance, as a form of 'other regulation'. 55 However, arguably, this ignorance of the law in corporate codes is an observation that is not valid on an overall scale. Looking more closely into the functioning of codes of conduct within corporate practice, one may also identify a slight shift towards them being more strongly influenced by contract law. Companies take the commitments in their corporate code strategies seriously by beginning to control their global operations through socially acceptable conduct and this is based on an increasing interaction between corporate codes and specifically contract law. Companies are more frequently making use of the instrument of the legally binding contract in order to ensure that their corporate codes work effectively throughout the supply chain. They incorporate these codes in their contracts with suppliers 56 and, in so doing, actively rely on contract law as a means of potentially enforcing their obligations towards their suppliers. Similarly, codes of conduct are made binding for employees. 57 However, what is interesting to note is that in using contract law for the regulation of their global supply chains and towards their employees, companies seem to remain highly strategic in relation to the type of obligations and legal enforcement they choose. First, contracts and their legal enforcement are not used to bind themselves, as they do this in their codes through a voluntary commitment; rather, by using a specific contract design, companies seek to oblige their business partners to comply with their code. 58 The same applies to employees, where the obligation to comply Kurkchiyan on the basis of interviews seems revealing in this respect: 'Despite the insistence by one interviewee that contractual obligation is important to get the issues taken seriously, he was quick to add "even though it is unlikely that we would ever go to court."' 59 Regarding the strategic incorporation of corporate codes into contracts, one can thus describe the relation between corporate codes and contract law as one where corporate codes begin to make use of the form of the contract and its capacity to be enforced under contract law, but with a simultaneous reluctance in practice to make use of judicial enforcement.
In both the strategic use of contracts to impose standards on suppliers and employees and the strategic avoidance of relying on the form of contracts for the code of conduct, a second interesting element in the interaction between corporate codes and contract law can be observed. They are characterised by a novel purpose for private instruments -i.e. codes and contracts -to be used for: companies have started to use corporate codes as a specific means to substitute or complement public law standards. The inclination of companies to adopt and implement a corporate code throughout their global operations seems to correlate with the institutional environment of the countries in which the company and its subsidiaries are operating, as recent studies reveal. To be more precise, these studies suggest that the weaker the rule of law in general and labour and environmental laws specifically, the more a company sourcing from or investing in a country seems eager to engage in corporate social responsibility that is aimed at safeguarding minimum standards. 60 In this regard, the adoption of corporate codes is, from the perspective of corporate managers, understood as a way to substitute regulation by law 61 and to act as an enforcer of weakly enforced national law, which is evidenced in the fact that the codes often contain reference to compliance with national laws and regulations in the country of operation. 62 Moreover, it is a common reaction of companies to use international soft law frameworks as inspiration when designing their codes. 63 This suggests that corporate codes also use contract law to harden international soft law standards and complement international hard law through incorporation into contracts. 64 Finally, corporate codes also tend to reflect national legal standards concerning labour or the environment as a minimum, in the same way that that they are themselves regulated in their home country. 65 In addition to this referencing to public law frameworks, however, companies also include in their codes of conduct autonomous standards that do not reflect international standards. This autonomous standard-setting seems of particular importance in the field of environmental protection, such as reducing carbon emissions, given the political controversy and the large differences in national environmental standards on this topic. specifying a commitment to pursue carbon emission reduction and their implementation in supplier contracts appears as an autonomous response by companies in reaction to social pressures due to the lack of a common international standard. 66 Hence, one can describe corporate codes of conduct as instruments that use contracts and the power of contract enforcement through contract law strategically and selectively to complement or even substitute public law and regulation. This specific use of contracts to further public goals is important from a conceptual perspective because it changes the character of the public law norms referred to. They are not imposed on companies as obligations. Public law rather takes the form of 'norms that have no legal effect, except, ironically, as enacted into the contractual relations'. 67 Public law and regulation itself appears from the perspective of companies as a matter of choice, as sets of dispositive rules that companies can voluntarily make part of their contracts and that company lawyers can advise their corporate clients to consider as possible frameworks when drafting their codes. 
Corporate codes in contract law
Reversing the perspective, what does this strategic and selective engagement in contract law in codes of conduct mean for their treatment under contract law? More specifically, does contract law doctrine ignore, accept, prohibit or itself regulate this strategic corporate behaviour? In the following, I describe the approach within contract law as being characterised by an internal conflict within contract law between different potentially applicable doctrines, and, as a result, as currently being characterised by a high degree of uncertainty as to the appropriate role of law. This conflict reveals itself primarily in the academic debate, thus contract law scholarship, but it can also be observed from the few court rulings that exist on corporate codes. I illustrate this conflict and uncertainty with respect to two aspects: 1) the aforementioned form of codes and the ambiguous shifting of companies between using contracts (without judicial enforcement) and unilateral commitments; and 2) the purpose of codes as defined by companies with a mixture of references to national laws, international soft law and the specification of autonomous standards and their general character as regulatory instruments that contain elements of private choice and public elements.
There are two aspects that I will not specifically discuss in the inquiry. First, I will not inquire into the problem of the vague content of codes of conduct, the reason for this being the conviction that contract law is capable of dealing with this problem in the course of contract interpretation. 69 Second, I will not inquire into the certainly also important aspect of the transnational character of codes and the related question of the forum and the law applicable to corporate codes when they are brought under contract law. The reason for excluding this aspect relates to the fact that it would open a debate that would require going far beyond the relation between corporate codes and contract law by including the rules on jurisdiction and choice of law. Moreover, in practical terms, authors inquiring into codes of conduct under contract law have concluded that due to the choice of law in (supplier) contracts and the use of the unilateral commitment in the consumer market, it is possible to argue for the relevance of 66 See, generally on this gap-filling function of (contractually incorporated) codes of conduct, in the field of environmental law, K. the contract law of the home state of the company that has adopted the code of conduct and incorporated it into contracts.
a) Form
Companies deliberately communicate their codes as unilateral declarations to the public and strategically incorporate them into contracts in order to bind their business partners in supply-chains and their employees internally. As unilateral acts, corporate codes conflict with the underlying principle that enforceable obligations need to be reciprocal, which renders it difficult for contract law to determine whether these codes become legal obligations. In the strategic reliance on contracts and contract law enforcement through incorporation into contracts, questions arise as to the principles underlying the interpretation of these contracts between the intention expressed in the contract, the legitimate expectations of the addresses, and the principle of contractual fairness as expressed in principles of fair dealing and good faith.
(
1) Unilateral declarations and the contract law principle of reciprocity
Towards the outside world, corporate codes remain a unilateral act having the character of a selfcommitment. Companies publish their corporate codes on websites, 71 they refer to them in marketing campaigns, or they put emphasis on such commitments after the company or sector has been involved in a scandal. 72 This is difficult to classify from the perspective of contract law because unilateral declarations are generally not enforceable if they do not meet high formal threshold requirements. 73 At the heart of this interpretation lies the narrow focus within contract law on a reciprocal social interaction between private actors as the basis for legal obligations. Enforceable legal obligations are primarily those that private actors have mutually agreed upon and not those that one actor unilaterally declares.
However, it is equally true that there are certain categories that have been used to give unilateral declarations a binding character. Without neglecting the differences in detail, one may refer here to the doctrine of unilateral contracts in English law, 74 the statutory exceptions in the German civil code and the case law on declarations of intent where acceptance requirements are waived, 75 the doctrine of promissory estoppel under U.S. law, 76 or the principle of estoppel and the protection of legitimate expectations as applied in international trade. 77 These narrowly confined doctrinal concepts could be used to treat these unilateral declarations as binding, but it seems to be highly contested whether they can be applied in this particular constellation. In this respect, it still seems the prevailing opinion within the doctrinal debate that corporate codes should be treated as not enforceable, 78 but there are a few authors arguing in favour of treating the unilateral act as legally binding under contract law on the basis of these doctrines. 79 Interestingly enough, the case law too seems equally non-uniform on this issue. Whereas corporate codes of conduct are not considered binding in general, courts occasionally seem prepared to consider them binding if they are addressed towards actors that receive particular legal protection. To be more concrete, there is a distinction between the binding effects towards employees, consumers, business partners and the ultimate beneficiaries, such as employees in supplier factories or local communities.
In relation to employees, courts have been prepared to interpret unilateral acts, for instance the publication of a corporate code in a factory or reference to it in a report, as an integral part of the employment contract. 80 A possible explanation for considering them legally binding could be the stronger proximity between the company as employer and the employee, but also the fact that once they are considered binding, courts can regulate and control these codes of conduct on the ground of labour law. The most famous example is the case against Wal-Mart in Germany, in which a labour court considered the unilateral code of conduct to be a document constituting rights and obligations for employees and argued that this code of conduct would have to be reconciled to be in compliance with the rules on co-determination and the constitutional rights of employees. 81 Hence, what can be seen in this case is how a different doctrine, namely the horizontal effect of human rights, served as an important trigger for the law to sidestep the established doctrine that contractual obligations are created bilaterally, which it then used to exercise control over the unilateral regulatory measure. 82 Moreover, the legally binding character of unilateral declarations is also partly furthered through consumer law with reliance on the legitimate expectations of consumers. In the debate on the legally binding effect of corporate codes of conduct on the consumer market, attention is also paid to the fact that pre-contractual marketing statements are considered in shaping the rights of consumers in a contract. 83 The Court of Justice of the European Union went as far as to decide that in the specific constellation of prize notifications, unilateral promises that are made towards consumers for marketing purposes can be understood as being of a contractual nature. 84 This jurisprudence could arguably be used to inform the broader enforcement of unilateral promises towards consumers. 85 On the other hand, in relation to parties that receive less specific legal protection, unilateral declarations seem to be considered less a source of obligation. This applies to their effect towards other commercial parties 86 as well as towards the ultimate beneficiaries of the code of conduct -local communities, employees in supplier factories, and those affected by breaches of environmental commitments, 87 although on the ground of the principle of reasonable reliance of the addressees even this is occasionally suggested. 88 In this context, it should be noted that recent developments in tort law suggest that the presence of corporate codes might help in establishing tort liability of a company if a breach of a code results in damage, 89 but from the contract law perspective there remains strong reluctance to consider such unilateral corporate codes as creating contractual or quasi-contractual obligations that are enforceable by those affected.
One can thus see that already within contract law doctrine, quite different approaches are taken to dealing with these strategic attempts by companies to use the unilateral declaration as the form for their codes. These can range from a general perception of their non-binding character due to a lack of reciprocity to a differentiation between different interest groups relying on such codes. Their treatment can become even more complex if one broadens the perspective beyond the debate in contract law to other areas of private law that are affected by the use of corporate codes. Without going into much detail here, I would like to mention at least one other area which is affected by the use of codes of conduct. A unilateral commitment to comply with a corporate code could result in liability for unfair trading behaviour if the communication is directed towards consumers and the 83 circuit (No. 10-56739, filed September 4th, 2014) considered corporate reliance on and lobbying for voluntary initiatives to be an element that plays a role in assessing whether liability for human rights violations could be assigned to a company on the basis of knowledge. Second, the Court of Appeal in the Hague, in deciding on a question of jurisdiction, substantively assessed the possibility of a parent company being responsible for environmental damage caused by a foreign subsidiary and concluded that it cannot be excluded beforehand that there is no liability, and even more so if the parent has been actively involved in the operational management and made an effort to prevent environmental damage (see Gerechtshof Den Haag, Oguru v. Shell, 18 December 2015, ECLI:NL:GHDHA:2015:3588, para 2.2.: 'eens temeer indien zij een speerpunt heeft gemaakt van het voorkomen van milieuschade door activiteiten van de concernvennootschappen en tot op zekere hoogte actieve bemoeienis heeft met en sturing geeft aan de bedrijfsvoering van die vennootschappen'). company does not comply with its code. 90 The result of applying this remedy, however, aims not at recognition of codes of conduct as a source for legal obligations, as the rules on contract law would suggest, but rather at a prohibition on companies actually communicating their policies. 91 The opposite interpretation of corporate codes, which would arguably be more in line with the perception in contract law, namely to perceive corporate codes of conduct as a self-imposed threshold for what is considered fair trading behaviour and thus bind companies to their commitments, is in principle possible under unfair commercial practices law, 92 but it remains highly contested whether corporate codes of conduct would qualify as such. 93 What this discussion of unilateral declarations under contract law and unfair commercial practices law has thus shown is that the core strategy of companies to use for their codes a form that is not institutionalised in contract law, namely a unilateral declaration, results in a high degree of uncertainty over whether and what form of regulation through private law is appropriate.
(2) Contractual codes of conduct and the threshold of contract interpretation
As has been discussed above, corporate codes currently partly indeed take a contractual form through which a company seeks to incorporate its code commitments into its contracts with suppliers. From a contract law perspective, it seems less problematic to consider this as being of a contractually binding character. This applies to expressly incorporated terms as much as to codes of conduct that appear in the general terms and conditions, within framework agreements or as a separate contract. 94 However, in relation to contractual incorporation of codes of conduct the actual conflict within contract law relates to the question of whether this corporate strategy of how the obligations are laid down in the contract is to be accepted or controlled on the grounds of the principles of good faith and fair dealing.
There is little case law on this question with the exception of one U.S. case, in which the Court of Appeals for the 9 th circuit ruled that the rights and obligations deriving from a contractually incorporated code of conduct are to be determined with a view to what the parties have explicitly agreed on. According to this understanding, strategically incorporated codes of conduct become legal obligations solely for the supplier. 95 The academic debate seems to be quite divided on this issue. Some seem to accept that due to the focus on the actual agreement, contract law reaches its limits in enforcing codes of conduct differently than agreed upon by the parties; 96 others assume that contract law could more actively engage in an interpretation of these contracts in the light of the expectations of the parties also expressed in the unilateral corporate declarations that ultimately require the code of conduct and the related commitments of that company to be incorporated in the contract. 97 One may additionally also consider the application of the rules on unfair contract terms in relation to such contracts to prevent a unilateral imposition of a code of conduct on the other contracting party. 98 Each of these positions can be based on a valid approach to contract interpretation in contract law. Those arguing for the acceptance of the corporate strategy of imposing limits can rely on contract enforcement according to the objective terms, which reflect the presumed subjective intentions of the parties; those arguing for a stronger consideration of rights of suppliers can base their argument on the principle of protecting the reasonable expectations of the addressee in the publicly available code of conduct on which the contractual clause is based; and finally those arguing for a control on the use of contracts by large companies may be justified on the basis of the contract law principles of fair dealing and good faith. Certainly, a decision for one position or another may be influenced by the national specifics of contract interpretation, 99 but eventually it remains a decision that leads to a conflict between different principles underlying the creation of obligations in contract law: is it the intention of the parties as expressed in the contract, reliance on the code of conduct as a regulatory tool, or the need to interpret the contractual obligations in the light of fair dealing and good faith in which the code of conduct could play a role?
b) The purpose of codes under contract law
Next to the difficulties in relation to the form used by companies, from the perspective of contract law the substance of codes also does not fit into established classifications. The following analysis will focus on two characteristics, namely the type of the obligation created through a code of conduct from the perspective of contract law and the threshold that the code of conduct contains, i.e. the substantive standard that companies use as benchmarks for their codes, and the procedural inclusion of regulated parties in the drafting and enforcement process.
(1) The type of obligation under contract law: exchange v. regulation What, if any, from the perspective of contract law, is the actual type of obligation that companies create when they commit themselves to comply with a corporate code of conduct? Empirical studies suggest a classification as an obligation to undertake a specific process rather than to achieve a certain result. 100 In the language of obligations under general contract law, this classification is akin to an obligation to perform a service as opposed to a result obligation, as is common in sales or craft contracts. As such, this does not raise difficulties, as contract law could accordingly treat and enforce corporate code obligations as services and rely, if necessary, on the dispositive rules applicable to this type of contract. Nonetheless, for contractually incorporated codes of conduct or those where unilateral declarations can be read into the contract, the basis often remains a sales contract. From the perspective of contract law, this renders the specific process obligation in the section dealing with code compliance somewhat at odds with the overall contractual architecture. Provisions requiring compliance with corporate codes would qualify better as service obligations, although they are incorporated within sales contracts.
In order to make sense of this term in the overall contractual architecture as a sale, contract law scholars have put much effort into relating the obligation to comply with a code of conduct to sales law obligations. To this end, widening the definition of the product quality to also cover ethical manufacturing practices has been specifically discussed. 101 This might suggest that there is no real conflict from the contract law perspective, as the commitments taken on in corporate codes of conduct can eventually be reconciled with the general rules on sales. Arguably, however, this attempt to reconcile the commitments in codes of conduct with the rights and duties in sales contracts results in theoretical and practical difficulties. The lack of fit can be most prominently observed when investigating the legal consequences and the remedies that an indirect regulation of codes of conduct via sales law and product regulation would result in. A sales law remedy does not seem to fit with the obligations taken on by a company in a code of conduct: specific performance would not be suitable; an award for damages would require significantly broadening the understanding of what damages can be claimed (damages for failure to regulate or to compensate third party losses); and avoidance and termination, despite remaining suitable remedies, are questionable in terms of their effect on furthering improvements in the socially responsible behaviour on the part of contracting partners. 102 One possible explanation of the reluctance to apply rules other than sales contract rules to process-oriented code of conduct obligations could be the fact that in traditional contract laws the focus has mostly been on sales contracts with a wide ignorance of service contracts. 103 In addition, from the contract law perspective there seems to be a difficulty in classifying specific obligations within a contract that deviate from the general purpose of the same contract. It is revealing that corporate codes in contracts are described by scholars as "not the stuff of contract breach" 104 and as accommodating a logic different to that typical in domestic contract laws. 105 To be more concrete, if a corporate code is included in a sales contract, non-compliance with that code does not follow the logic of the contract in which it is included: curing the defect in the sales contract is related to solving the problem of a default in delivery, while the goal of curing non-compliance with a code of conduct is to detect the reason in order to avoid reoccurrence of the violation.
106 Against this background, from the perspective of contract law, determination of a frame of reference (or dispositive contract rules and remedies) that is applicable to corporate code provisions is an open question: whether to relate it to the exchange logic and consider the rules on sales contracts applicable or to relate it to the logic of regulation and develop self-standing rules for the determination of duties and remedies.
(2) The substantive contract obligation: private agreement v. political substance Generally speaking, corporate codes are a tool through which companies commit themselves to adhere to standards that concern matters of public interest. 107 They commonly contain commitments related to human rights protection, fundamental labour standards, the prevention of corruption and environmental protection. Hence, these forms of codes of conduct have a strong public interest dimension. Recalling what has been described above, one can identify several layers in this respect: codes of conduct appear to contain references to established national public law frameworks and to international conventions, but they also contain autonomous standards through which companies react to social pressures.
The key to understanding the difficulty with contract law doctrine in treating this novel content of commitments is related to the public/private divide and the content of this new dimension of how public interests, as laid down in international soft law, treaties or national (labour or environmental) law, become relevant in private law. So far, public interests in private law have been primarily discussed as being linked to the sphere of state or public policy and emphatically not as elements that are incorporated into a private contract or a unilateral declaration. This is exactly the aspect in which corporate codes are novel: they have a strong public interest dimension, but this appears without a direct involvement of the state as the regulator. In contract law terms, public interests appear not in the form of mandatory rules, as has been the case for consumer protection laws or labour laws, but they appear as a choice by companies to make these policies subject to their global business operations. How can contract law deal with such autonomous choices? A likely answer from traditional contract law would be to interpret such commitments in the light of the intention of the parties, but this seems questionable against the background of precisely the public dimension of the issues agreed upon. One could also suggest as a frame of reference for such commitments not the traditional logic of private contracting but the public framework that they refer to. 108 As a result, international political frameworks could be used to determine the content of vague provisions in corporate codes. One could even go further by arguing that this new corporate role exhibited in codes of conduct requires a new form of materialist private law, in which contractual obligations are generally controlled to the extent to which they fulfil their public role and which considers private contracts void if this is not the case. 109 To be more concrete, the problem can be exemplified by considering the incorporation of labour standards. How do corporate codes, if understood as private regulatory activities, relate to regulation by the state through mandatory laws? Is the commitment to protect fundamental labour standards to be interpreted in accordance with the text of the corporate code in the light of the national law, or does it require interpretation in the light of the ILO core labour rights (provided the protection is higher than under national law)? One might be tempted to say that there ultimately remains a hierarchy in which mandatory rules are superior to commitments in corporate codes, a position also expressed by the German Labour court when ruling on Wal-Mart's code of conduct. 110 However, when the perspective is widened and focused on global corporate activities, this accepted hierarchy does not seem so clear-cut. If corporate codes are directed towards improving the situation for workers in national contexts where labour law is restrictive or absent, it seems to be less accepted that this perceived hierarchy is still valid. In fact, in their relations with countries with weak labour standards, companies are confronted with the conflicting expectation of not breaching national laws and at the same time not contributing to a race to the bottom, taking into account the higher standards as expressed in their codes or a legal obligation in their home country. 111 In this context, there is competition between (nationally legitimised) public law and the higher standard in the corporate code, or in the code interpreted in the light of the ILO core labour standards. Is it, against this background, possible to consider codes of conduct to be subordinated to state law? Do they receive equal recognition on the ground of a public interest in achieving effective global corporate self-regulation in the public interest that is similarly as important as regulation by the state? And what happens in the most difficult case where the code actually breaches national laws or does not comply with the ILO core labour standards?
(3) Participation and accountability in codes: privity v. public governance This discussion on determining the content of corporate codes in contract law is arguably closely related to a third aspect of corporate codes in which they conflict with contract law. The reason is the fact that the incorporation of public laws raises questions of procedural legitimacy that contract law doctrine cannot account for. As one observer puts it, 'Competition between public and private regimes at transnational level occurs when private actors raise the standards defined by the public actor, thereby decreasing the legitimacy of public regulation and taking leadership without being subject to the procedural requirements applied to international public law regimes.' 112 The inherent suspicion of fully recognising corporate codes of conduct as regulation that furthers public interests is not only related to the substance of the obligations included in codes and their possible interpretation in the light of the referenced public sources; it is a matter of their governance structure and therefore their procedural legitimacy basis.
As a starting point, it may be useful to emphasise that corporate codes remain private and firm-dominated instruments. In this regard, they have to be distinguished from other forms of code of conduct that are investigated in this section, namely those developed by an organization to govern the behaviour of its members and the multilateral agreements between individual firms within an industry or a sector. The influential framework of global governance mechanisms developed by Abbott and Snidal underlines this. In their typology of the governance triangle, codes of conduct of multinational corporations are classified in the firm-centred 'zone'. 113 On the micro level, this understanding can be confirmed by empirical sociological research that has shed light on how corporate codes are adopted. In companies it is the senior management and the board of directors that make the ultimate decision on how the code of conduct should look. 114 In principle, one can relate corporate codes to a specific form of corporate governance in that they appear in the form of firm guidelines governing the internal organisation, 115 or as part of contract governance once they are incorporated into global distribution networks to govern contractual relations. 116 According to this perception, companies use a unilateral declaration as a governance instrument for their global corporate operations and bilateral contracts for other companies linked to them through a market relationship, and all of this has the purpose of implementing the previously set standards in the light of social demands. However, the governance structure and governance effects go beyond this internal corporate and external contractual dimension. First, in the drafting process, a corporate code of conduct is not made without interaction with the external environment. In response to increasing social pressure on companies to improve their codes, one can also observe a trend of increasing cooperation between corporations and non-governmental organisations. 117 From the perspective of companies, this collaboration is relied on in order to enhance the social legitimacy of the individual company code, to become aware of social forces and trends, to establish networks, and to make use of specific expertise that companies may not have. 118 At the same time, it has to be noted that this external input, from NGO collaboration or reconciliation of codes with state law, does not lead to a form of participatory governance in which companies are at the receiving end; on the contrary, companies actively and unilaterally shape this input according to their own interests and objectives. 119 Second, the governance effect of corporate codes expands beyond the corporate entity and the supply chain towards the 'outside' global public sphere, as they effectively regulate individuals (employees, neighbours), communities (respect for the rights of indigenous communities) and even the public good (the environment). Hence, corporate codes have distributional effects 120 and are criticised in relation to their legitimacy. 121 It is this lack of public legitimacy and their firm-centred character that are a reason for the reluctance to accept standards developed autonomously by companies on a similar footing to mandatory rules in contract law.
Arguably, these procedural requirements regarding the involvement of regulated actors are precisely the question underlying the debate on whether corporate codes should be interpreted under contract law as creating third-party rights or whether the doctrine of the privity of contracts prevents this. What contract law is confronted with is the difficult undertaking of determining whether and to what extent the requirements for public governance, such as transparency, accountability and the participation of those affected, would also need to be observed in the process of negotiating and enforcing codes of conduct if they are treated as contracts. In other words, "The development of such mechanisms would require significant new forms of legal innovation, and we should therefore begin thinking more imaginatively about how we might appropriately adapt instruments of tort law, contract law and liability law to empower stakeholders to defend their own democratic entitlements in situations where other powerful actors fail to respond appropriately to their interests and expressed preferences." 122 To consider such requirements within the context of contract law, in particular the participation of and accountability towards affected regulated parties and requests for transparency, is immensely difficult as it contradicts the principles of party autonomy and the privity of contractual obligations in contract law. It would also entail a quite far-reaching liability risk for the corporate entity. One could discuss initiating the aforementioned 'significant new forms of legal innovation' by broadening existing rules that deal with third-party effects of contracts. This would mean considering corporate codes as creating third-party rights in contracts 123 or applying, for instance, the doctrine of transferred losses to allow contracting parties to claim losses by third parties 124 to ensure accountability. One might also consider interpreting the restrictions in national contract laws on concluding contracts to the detriment of third parties without their consent in a wide sense as being essentially an obligation of code drafters to include those affected by their regulation in the regulation process. However, given the broad scope of governance through corporate codes (employees and communities in other countries, the global public's interest in environmental protection), such a considerable broadening without an option for companies to exclude such far-reaching liability is naturally highly disputed 125 and it is argued that even if it were established, companies would immediately seek to reduce their liability risk by including disclaimers. 126 A different option would be to rely on existing contract law, where a degree of participation and accountability towards third parties is already provided for, in particular the rules on employee participation in corporate governance. In a very concrete way, this would suggest being able to hold companies accountable for non-compliance and considering those participating in the drafting of a code, namely employee representatives (or even consumers), as agents of those that are eventually regulated. However, given the rather narrow scope of these rules, which apply only insofar as direct employees of a company are concerned, they may not provide sufficient grounds to legitimise the public governance dimension of codes of conduct that deal with other areas. In fact, one may even go so far as to argue that reliance on the existing rules on the participation of labour for the broader purpose of other aspects of CSR (human rights, environmental protection) could be counterproductive for the realisation of these very objectives. In drafting codes of conduct, the perspectives of human rights and labour issues may contradict each other. 127 A similar view may be held with respect to the accountability of companies for code compliance towards consumers that consumer sales law can provide for and its conflict with the labour dimension and the environmental dimension in codes of conduct. 128 Consequently, the inherent conflict in contract law relates to the question of the extent to which contract rules that are envisaged to cover the negotiation and enforcement of private contracts between two contractors can be used for constellations where companies effectively agree to regulate the public sphere through codes of conduct. Or concretely, whether the limited and exceptionally applied rules on the third-party effects of contracts under the rules of contract formation and enforcement can accommodate the participation and accountability of regulated collectives.
IV. The inevitable normative question: towards contract law as regulating corporate codes of conduct?
The conflicts and uncertainty within contract law on how to deal with the phenomenon of corporate codes of conduct and their strategic and selective use of contracts for regulatory purposes inevitably raise normative questions. What, if any, is the role that contract law should play in relation to codes of conduct? Should these new forms of corporate private regulation be subject to contract law and for what purpose? Given this apparent need to discuss such normative questions, I will proffer a normative argument in relation to corporate codes of conduct in favour of a stronger judicial enforcement of these codes and contextualise it.
The argument: Towards enforcement of corporate codes of conduct
By means of an approach theoretically grounded in sociological jurisprudence, and thus the normative need of the law to react to the potential and risks of new social phenomena, 129 I have developed elsewhere the argument that private law, including contract law, should take a more active role in enforcing and thereby regulating these types of code of conduct. 130 The core normative argument is the necessary role of the legal system, which includes contract law, to put greater trust in the social institution of private regulation through codes of conduct, and thus in the regulatory role of corporations. Within this architecture, the specific purpose of contract law is envisaged as enforcing these codes and complementing a company's duties undertaken through a code of conduct in its role as a private regulator. To this end, contract law would need to be more regulatory, but regulatory in a novel sense. It would have to become 'a law for private regulators'. More concretely, contract law would need to enforce corporate codes as legal obligations on the part of the corporate entity through contextual contract interpretation and the acceptance of a unilateral declaration as a source of a legal obligation. It would further need to be responsive towards the regulatory role that is pursued through codes of conduct by means of interpreting such legal obligations not as being directed towards conducting an exchange between two parties but as obligations to act as private regulators towards those that are regulated. For this purpose, the duties of private parties and the remedies for breach of contract would need to be, procedurally and substantively, informed by public law frameworks, and third-party rights would require to be more extensively used for these types of contract. Methodologically, I see the core actors to initiate such a transformation of contract law as being primarily domestic courts in deciding cases. 131 Their role becomes arguably more important once enforcement rights do not remain restricted to the companies involved, but expand to cover the rights of the beneficiaries of codes, of the regulated actors affected.
The context: private regulation, contract law and public regulation
Such a strong normative argument naturally faces several types of criticism, in particular the concern that using contract law to enforce private regulation in the public interest would destroy the integrity of several, if not all, of the areas involved: private regulation, contract law and public law.
First of all, corporate codes are private and global regulatory processes for companies that are deliberately detached from the state and have their strengths in their character as social ordering, which legalization would jeopardise. 132 This argument is related to socio-legal scholarship in general that argues that it is social ordering and not legal enforcement that steers the behaviour of commercial actors, including companies, at a global level and that legal enforcement even destroys such social dynamics. This negative tendency of over-regulation could, however, be met if one integrates the argument to enforce corporate codes of conduct through contract law within a larger context of different regulatory mechanisms. In this respect, the use of contract law and contract law enforcement is not the only mechanism to ensure compliance, but rather an element that is used when social ordering proves to be insufficient. Approaching it through the lens of the well-known enforcement pyramid developed by Ayres and Braithwaite, 133 it could be understood as being located at the intermediate level that is used when relational enforcement fails but a case of corporate misconduct sufficiently severe for state intervention in the form of administrative or even criminal penalties is not reached. Enforcement through courts could be made dependent on the condition that an internal mechanism to restore compliance and settlement had failed, for instance an internal third-party complaint mechanism that it set up at the company level; or it might be possible to distinguish the severity of the damage caused through a breach of the code and allow legal enforcement only in cases of serious breaches. 134 Conceptualised in this way, reliance on contract law to enforce corporate codes of conduct would have two purposes. First, it would be a mechanism that can be invoked when social ordering processes fail, i.e. when disputes cannot be solved informally, when relational sanctions do not lead to compliance, or when a certain threshold has been reached. It would thus function as a true private law mechanism that relies on the willingness of private actors to initiate such a claim. Second, it would also be valuable as a legal framework that on the basis of being a mere possibility could have an impact on the effectiveness of social ordering. 135 Hence, the existence of formal sanctions for noncompliance could strengthen the way in which relational sanctions and informal corrective measures are handled between the parties. 136 This function of contract law to structure the social space arguably seems to be of crucial importance in the current state of codes of conduct. First, these codes represent attempts by companies to show the public a serious and effective commitment to self-regulation, but one needs to add in a potential high degree of distrust towards companies with them risking not being taken seriously. 137 In this situation, contract law could then help enhance social trust in this form of private regulation by enforcing it. Second, as is supported by empirical studies on private compliance programmes, the effectiveness of corporate codes as social ordering seems to remain limited if they are not (as is currently often the case) accompanied by complementary legal regulation. 138 In this respect, contract law could be one of the elements in such a regulatory framework, which, rather than undermining it, could in fact strengthen this form of private regulation.
Second, a stronger interaction between contract law and corporate codes with the objective of regulating companies as private regulators must remain controversial from the perspective of contract law scholars who fear that a transformation could jeopardise the integrity of contract law doctrine. This criticism has been expressed specifically with a view to the enforcement of unilateral declarations, 139 but it can be expanded to other aspects as well. Suggestions to extend the scope of third-party rights and to restrict the autonomy of corporations to exclude legal accountability for their regulatory activities through disclaimers are apparent examples. These examples effectively relate to a broader crucial point about how far legal concepts can be reconciled with developments in practice without destroying the very character of contract law as a system. Preserving the integrity of legal doctrine is not a value on its own, but it is important to safeguard the social function that the legal system fulfils, namely to stabilise social expectations by applying general pre-developed and predictable norms to actual cases and maintaining the unity in the system. 140 However, it is clear that preserving its internal unity and coherence is not the only requirement facing the legal system. There is also a need of the law to remain responsive towards its social environment, to social inequalities, risks and political struggles, and on numerous occasions the courts have shown that they are prepared to react to such external changes. 141 In terms of developing contract law and corporate codes, this implies that the underlying question is primarily a normative question about achieving a balance between social responsiveness and internal integrity, and, moreover, about the time span in which such a change of contract law doctrine should take place. If one considers the quite far-reaching paradigmatic changes within contract law itself in the past from formal to materialist conceptions of contract, the idea that a regulatory conception of contracts and a related contract law could be initiated is not too far-fetched. Provided the development of private law for corporate codes is perceived as a long-term evolution and a careful change of existing doctrinal structures rather than a short-term rupture, and that it is developed on the basis of the existing case law, and, moreover, is accompanied by a continuing emphasis on the role of corporations as regulators, the risk to the doctrinal integrity of contract law might not be too severe.
Finally, a core criticism that can be raised specifically on the part of public law regards reliance on codes of conduct and, for that purpose, contract law to further public interests rather than strengthen the role of national and international public regulation. Theoretically, this furthering of public values by market actors with only nominal true political intervention jeopardises the public sphere where public interests were traditionally furthered by the elected legislator rather than by private actors. 142 This criticism certainly raises deep questions related to legitimacy and the capability of private actors to establish effective private regulation. They cannot be answered here, but I would like to discuss two elements that might at least moderate this criticism. One of these is to again emphasise that the use of contract law to enhance trust in corporate codes is not meant to be neglecting the role of politics, but rather as an instrument within an overarching framework that requires different complementary measures. 143 Another more complex vision relates to the insistence that any use of contract law in relation to corporate codes can never be envisaged as being informed only by the economic imperative, but always needs to consider the political claim to effectively regulate selfregulatory measures in the light of public concerns. The need to use contract law in relation to corporate codes rests on the assumption that there is a need for the law to emphatically not merely accept the claims of individual companies for authorship and legitimacy, but to constantly take into account the requirement of 'publicness.' 144 In this sense, the use of contract law to enforce corporate codes is understood as needing to remain in proximity to the political discourse and as being informed by public law requirements.
V. Conclusion: Corporate codes, contract law and regulation
This contribution has investigated the relation between corporate codes of conduct related to corporate social responsibility issues from the perspective of contracting and contract law. To that end, corporate codes have been described as instruments employed by corporations to regulate their global corporate operations and supply chains, but also to effectively regulate parties outside these corporate and contractual relations. In this respect, this specific form of private regulation rests on a selective and strategic use of contracts and contract law enforcement. From the perspective of contract law as evidenced through the academic debate on the topic and some court decisions, it has been shown that the difficulty in grasping this novel form of private regulation lies in doctrinal constraints related to the reciprocity of contracts, the threshold for contract interpretation, the accommodation of a logic of regulation within the contractual architecture, and the privity of contractual obligations. I have also proposed a normative argument identifying in contract law a legal area that can accommodate this new form of regulation through corporate codes.
This leads to two core conclusions on the relation of contract and regulation. First, in the private sphere one can indeed identify corporate codes as instruments of regulation that partly use the form of contracts and thus are evidence of the fact that the relation between contracts and regulation is blurring. Second, my contribution has sought to highlight the fact that this blurring of a clear divide between contracts and regulation in social practice requires contract law to be responsive to not only the contractual but also the regulatory aspect of the practice. Contract law has itself to reveal and more actively embrace its regulatory capacity.
